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AVIATION EACES TURBULENCE OVER AIRPORT NOISE
POLLUTION

by James F. Care™®

I 1976, the Federal Aviation Administration (FAA) estimated that naise pollu-
tion from aircraft aperations affected seme six million residents and approximarely
one million acres of land in the United States,* and those figures are surely at least
as high today. Yet an even lprger segment of the population—those who travel by
Shlp or air—is Vitally mtr.restcd in the efﬂcmnt and saft operation of the nation's
ﬂ'll' transpQqrt system,

This article describes the judlcml ]Lglslmlvu and regulatory struggle to reduce
noise produced by aircraft in the United States without crippling the air travel
system,

Key Players

Several groups play key roles in this area. The first is the FAA, whose primary
function is to facilitate air travel and air transport in the United States, That
responsibility includes noise abatement, bue the FAA views abatement as secon-
dary to safety and efficiency. Indeed, former FAA head ). Lynn Melms, in a 1982
address at the Air Law Symposium of Southern Methodist University in Dallas,
stated that the agency would “reverse the trend of curfews and other limitations
an airport use that have been adopted across che country in the name of noise
reduction or environmental protection. . . .If allowed to conrinue,” Helms warn-
ed, “these measures could cripple our air transporeation system and stifle this na-
tion's continued economic developmene.”

Airport aperators constitute the second significant group, and carry the brunt
of liability for the air transport industry in the ongoing noise pollution bartle,
~.Operators favor the-Introduction of quicter airplanes (Stage 111 planes) and action

o ta reduce noise impact,

A third interested group is made up of state and local government units, af
which some afé also airport operators while others are only affected by airpore and
airceaft operation, They share a strong interest in reducing airport noise.

A fourth key group is comprised of industry asseciations such as the Air
Transpogt Assaciation (ATA) which .represents many of the carriers, and the
“Airline Pilots. Asspeiation (ALPA) which represents pilors. Both support an
unrestricted, safe air transport system, with greater federal involvement to provide
more uniform policies at airports for efficient and smooth operations. They also
favor some federal action to encourage local jurisdictions and airport operators to
wark together to reduce noise impact hy such methods as land use planning, zon-
ing, and creation of buffer zones,

The last interested group is composed of the millions of individuals affected by
aircraft and airport neise pollution, Their interest is to diminish substantially the
Roise problem,

Coancern over aircraft noise po[[utiun and relaved problems is longstanding, The
first significant litigation occurred in 1946, and the fiest significant legislative
development took place in 1968, Although legislative and judicial developments
have had some impact on each other, they have generally proceeded independently.

*lames B, Curr s d practicing attarney in Denver, CG and is past Chaimman of the ABA's Tort
wnnd fnsurance Mracteee Section—Environmental Law Comumiteee. He received his LD, degree from
the George Washington Unisenéty National Law Center.
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Legislation and Regulation

Congress amended the Federa! Aviation Administration
Act in 1968 to direct the FAA o issue aircraft noise abate-
ment regulations, The FAA responded in 1969 hy issuing
Federal Aviation Rule (FAR) 36. The regulations did poc
have significant immediate impact, however, as they applied
only to future aircraft designs, Amended in 1973 ro apply to
earlier designed aircraft, their impact on those eraft did not
take effece until 1977, In 1972 Congress passed the Noise
Conrrol Act,? which brought the Environmental Prarection
Agency {EPAYinco the field, primary responsibility remaining
with the FAA. The Aviation Noise Abatement Policy of
1976, a joint efforr of the FAA and EPA, was considerably
mare stringent than prior FAA regulations; bech called for
quicter airplanes and set compliance deadlines of January 1,
1983 for twa- and three-engine planes and January &, 1985 for
four-engine planes. The methods available for obeaining
quicter aiecealt included retroficting engines tw make them
quicter; replacing engines with new, quicter engines; or
substituring new quicter aircraft, The 1976 regulations impos:
od significant burdens on the aicline industry and, in addition
o fostering movement toward compliance, sparked a lobhy-
ing effort that resulted in the Aviation Safery and Noise
Abatement Act of 1979.*

One major impoact of that Act was to grant exemptions 1o
the deadlines established by the 1976 FAA regulations, in of
fect moving the deadline for compliance by three-engine air-
craft Iack owo years and for two-engine aircraft back three
years, A further exemption moved the deadline back five
yenrs for two-engine airceaft with [00 or fewer seats, Once an
airline showed that its craft qualified for che exemptions, it
could receive the relevant time extension for compliance. As
a result, compliance for many aircraft under che 1976 regula-
tinns was moved back to at least Jatuary [, 1945,

The Aviation Safety and Noist Abatement Act was alio
the first federal arcempt o reduce the impact of aircraft noise
as opposed to reducing the noise itself, The Act provides for
voluntary noise compatibility planning by airport operatars,
and is designed o work in stages. First, the FAA develops a
noise measurement system to determine noise impact and
compatible land uses for various noise levels. Nest, local air-
port operatars develop noise exposuce maps showing the
noise exposure problems for their nirports; then the airport
operators are to meet certain requirements to qualify for
federal funds to develop a noise comparibility pregram. In
addirion ro a funding incentive for participation by airport
operators, other Incentives are provided, For exnmple, data
generated in developing the noise exposure maps cannot be
used against an operator in litgation, and liabilicy may be
limited after development of the naise exposure map.

The Aviation and Safety Noise Act and FAA regulations
reflece federal government efforts to reduce aircraft noise by
requiring quicter aircraft design and operations, There is a
real question, however, whether the noise reducrion re
guirements suffice. For example, preliminary studies at
several major airpores have shown that significant reductions
in noise pollutien could be realized by increased use of Stage
Nl aircraft.

Ny

The Act takes an important first step toward direcn
federal efforts to reduce the impact of noise. Unfortunar. i~
te achieve o significant impace, appropriations o fund .
tions under this provision will need to increase. Furthe:, ©
Act does not sufficiently address the prablems faced in b
tand use planning, such as land acquisition, zoning, an.
potential conflicts among mulkiple local government: - -
rounding airports,

Litigation Developments

Litigation relating to aireratt and airpory noise polluz. »
falls into rwo catepories: (1) suits involving damages fron: -
cralt noise pollucion, and {2) suits involving governmen: -
forts to reduce noise problems by regulating afreeaft and
pore operations,

A primary cause of action in aiccraft noise litigation is
verse condemnation, While federal cases have unifnr:

flight, some state courts have adopred a more liberal rule
direct overhead flights are not necessary for inverse conde s
nation of nuisance actions,* Recent cases have seen the 1.
creasingly successful use of nuisance and trespass as causes
action, special advantage relating to the necessary ceme
for recovery: for trespass it is nor necessary ro show the oo
tion of the airplane over the land, and the noise can be the
means of trespass, Nuisance actions have also given rise r»
recovery of damages for mental and emotional harm,

Damages Issues

The first significant damages litigetion for aircraft o o
pollution led to che LS. Supreme Coure decision in Unirsi
States v. Cuusby, upholding a cause of action for the taking .t
land as an inverse condemnation.® Cunsby involved the
Jiminished value of a chicken farm caused by low ! awel
overhead flight. The direct and immediate interference
the use and enjoyment of the propercy entitled the plaine:. s
to compensation.?

The next significant case was Griggs v Allegheny Coros.*
where theSupreme Court found the airport operator, a conn
ty, exclusively Jiable for noise pollution damage, since i h. .
chosen the site and layoue for the nirport. Liabiliry re co .
neither with the federal government, since it had not che
the location, nor with the aircrafr operators, since they vow
merely complying with federal recuirements in operating the
aireraft, The Supreme Coure's halding thae liahility lies v
the airport opetator has been consistently followed in virtw, &
ly all cases since Griggs,

The most recent damages case of note is Grear Woseches
Homeowners Assaciation v. City of Los Angeles® where rhe
Californin Supreme Court held the airport operator -ule
liable for tore damage hy noise pollution because the operas or
controlled rhe location of runways and noise contral prr
cedures. The court also ruled that the plaintiffs could purice
separate causes of action for inverse condemnation and per-
sonal injury.from the noise. Significantly, the court ruled th.:
the plaintiffs could collect periodically for continuing ;e
sonal injury damage from the naise. Greater Westcho:rer
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i meowners reflects a position that the courts have increas-
i by adepted since 1979 regarding airpore aperators® Tiahility
aader wre theories: since airpors operators Bave the right to
.ontrol airpore operations, they are responsihle for the conses
caenees of operations, including damapes from paise pully.
i
In Oween v Cley of Atlunie'® the airport propricior, the Ciey
o Atlanta, was found liable under theories of mnverse con-
« mnation, msance and trespiss hased on its expansion of
Cetamta Hargsfield Tnternationg] Airport, with no preemp-
v as to the nuisanee and trespass causes of action, This re-
at decistor contradices an earlier vase, Luedke v, County of
*heauser,” where the Seventh Cireuit had held chac federal
cogulation ul air traffie preempred Jocal control anud thercfore
Jwolved the aperator of liahility under nudsance theory,
A important development in damages litigation is the use
A maee anall dlaisis actions against airport operatoes, Inone
Sy, Beghbors of San Francisco International Airport
toed o seres of small clsims actions against the airpert
aperator, caiming damage o property values and health,
The airport managed te obin o reversal of judpgment for
perre thin 375,000 in small claims damages in May 1933, Asa
sattle of such actions, a hill was passed by the California
lature that would have barred eitizens from fiting small
claims suits over airport noise, The bill was vetoed by Gover.
wor Deukmejian as creating too drastic a limitation on access
o rhe courts, The Governor suggested other aliernatives
et as limidting che number of damage suits in a given year
and allbwing consolidation of smail claims actions.

l.ocal Controls

The seeond category of litigation involves the ability of
srates or local gavernments to regulate airports through ooise
rdinances, curfews, traffic cestrictions or ather means, The
ricoral decision in this area came in City of Burbunk v
Lockheed Adr Terminal, Ine'? In Burbank the ULS. Supreme
Shwre struck down ordinances enacted by the City of Bur-
~ank, California that established o curfew and prohibited
Jihts inte and out of the airpert from 11 pm. to 7 aun, The
ourt ruled thar the ordinance was unconstitutional beciuse
che aren had been preempred by federal L ad regulations,
7 nis wis so Jespite the fact ehat the municipalicy mighr inow
Uability for damages arising fram alreraft poise poliution,

Most significant abour Burbanh was that the airpore in ques-.

st was privately owned and eperated. In "Footnote 14" of
tize Court's decision, Justice Douglas indicated thar the deci-
san would net necessarily contrel where the municipality
was the airport ewner and operntor,

Fhe plethora of litivation over regulation of airporrs has
maade it clear thar the characrerization of che airport aperator

is an important distinction; the rule is now established that a
municipatity or special district operating an airport may
establish nondiscriminatory restrictions on air traflic such as
curfews and noise level limits, But the povernmental entities
may create the restrictions only in cheir capacity as aperators
of the airport, not pursuant to their police power, which is
preempted by federal law,

A number of significant decisions involving preemption
have issued from Californin. In Air Transportation Association
v. Croni' a threejudpe Federal Districe Coure panel ruled
that an airport proprictor subjece to liability for damages
could control the vse of the aitport on its own initiative or at
the direction of the stute. It is inceresting that the panel in
Crotti decided that, through its political subdivision the
smunicipality, the state could regulaie aigport operations, The
panel also struck down a single event noise expasure level
repulation (SENEL).

Althoupgh the basic premise of Cram—that a municpality
as airport proprietor may vontral use of the airpart on s own
initiative—has been consistently suppuorted, two sulsequent
decisions by other courts affirmed by the Ninth Circuit have
held comeary to Crowti on state power and SENEL regula-
tions. For example, in San Diego Unified Port District v, Gian.
turce the court hield that the state may nnt regulate an airpart
as an operator through a political subdivision.™ In Santa
Monica Airport Association v. The City of Santa Manica, the
court found thar SENEL regulations were not preempted.®?
Huth of these cases are clear in their haldings that the airport
aperator, a political entity in both cases, may impose restric-
tions en the airport, including curfews, SENEL regulazions
and other restrictions designed ta limit nojse.

Another significant case is the "Concorde" decision. In
British Aineass Board v, Port Authority of New York and New
Jerses, " the final Secand Circuit decision established that che
Pere Authority had the right s an aiepore operator o set
noise regulariens, even thouph the regulations would effec-
tively ban certain types of aireralt, so long as the repulations
were neither discriminatary nor arbiteary and capricious. In
this particular instance, however, the ban on the Concarde
was seruck Jown because the Port Authority had not issued
appropriate rules and regulations and the extended ban plan-
ned while developing such regulations was found to be
unreasonable,

The Next Steps

The issues arising from aircraft and sirport noise pollution
cmain unsettled, and many new developments are likely
within the next few years on o vaeicry of fronts,
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Federal deadlines for bringing quicter aireraft into service
re fast approaching, and further extensions of the Jeadlines
wre duubtful since most eraft will indeed be in campliance by
-hen, Charter operations and new airlines using older equip-
ment will face the most serious compliance problems.

But as new, quicter airplanes come into operation, just how
cuch noise pollution will he abated remains in dispute, Some
Batieve that, even with newer planes, significant noise redue-
son s unlikely to oecur, barring unferescen technalopical
Fevelopments. Others, notably the Airport Operators Coune
w1}, believe thar there exists much greater potentiad for poise
wduction. They abserve, for example, that the use of Stage [l
airplanes, smaller yet not significantly quicter than Stage |
szaft, will actually produce a net effect nodsier than the Stage
-oft that soon will be prohibited. And some studies using
SAA noise measurement models show thar noise i affeeced
wrens near major airports could he reduced by A0 10 50 per-
cent if anly Stage 1 aieplanes, such as the Boeing 757 asd
7D, are used.

Airport operators are caught in the middle, While facing
growing liability for damages stemming from nojse pollution,
~necially in trespass and nuisance actions, they find their of
firrts to reduce naise limited partially by federal preemprion
ang constrained by difficuitics in land use planning, zoning,
B nequiizition and ather means of reducing noise impuct,

Meanwhile, there Is no guick reliefl i sight for the vietims
ot mreraft noise. While their success i colleenng darmages
from airport eperatars has increased, the victories fail o
oliminate the prablem,

Federal action accelerating the use of guicter airernft or
nenerwise enhancing the reduction of noise impacs appears to
1xe the anly effective solution to the noise problem. Absent a
freaeral effort, we face the continuing difficuliies of increased
peise pollution from growing air weaffic, and addirional
" mape claims against airpart operators who will institute

re restrictions on their facilities in order w reduce their
liability, This resule runs contrary to the greater efforts of the
FAA to reduce operator restrictions and keep the air
transport system as unencumbered as possible, Al of this will
wanspire in the cantext of continuing damage to citizens af-
eoted by avreraft noise.

The emphasis in the Aviotion Safety and Noise Acr an
reducing noise impact highlights one wren where significant
gains can be made, bue federal initiatives in this area could he
stranger, and many problems exist, [cis questionable whether
sipnificant progress can be made w reduce noise impact
without either preemptive federal action or federal financial
incentives o encourage the divergent amd conflicting local
and private interests near airports o reduce notse impacr,
The need for federal action to reduce nobse impacr is par-
ticwlarly sipnificant in light of the FAA'S negacive attude
towitrd curfews and other restrictions as a1 solution,

The air transpart systern is afready so heavily repulared hy
the federal goveenment that additional federal involvement
t promore noise abatement should nor be viewed as inap-
propriate federal intervention, Murcover, it is clear that only
federnl acdon, through economic assistance or regulation,
will vnsure the steps necessary o reduce airceaflt noise and
impact. A political judgment will huve 10 he made as o the
importance of reducing the hoise and whether the funds and
efforrs of the federal gavernment will he forthcoming.
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